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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TIMOTHY PAUL HARRISON,
Defendant-Appellant.

NO. 44599
Canyon County Case No.
CR-2015-22441

RESPONDENT'S BRIEF

Issue
Has Harrison failed to establish that the district court abused its discretion by
imposing a unified sentence of eight years, with three years fixed, upon the jury verdict
finding him guilty of trafficking in marijuana?

Harrison Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found Harrison guilty of trafficking in marijuana and the district court
imposed a unified sentence of eight years, with three years fixed. (R., pp.267-68.)
Harrison filed a notice of appeal timely from the judgment of conviction. (R., pp.269-73.)
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Harrison asserts his sentence is excessive in light of substance abuse and
mental health issues, his recognition of his need for treatment, and the fact that he
enjoys the support of family and friends.

(Appellant’s brief, pp.3-5.)

The record

supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire
length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008). It is presumed that the fixed portion of the sentence will be the
defendant's probable term of confinement. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 687, 391 (2007). Where a sentence is within statutory limits, the appellant bears
the burden of demonstrating that it is a clear abuse of discretion. McIntosh, 160 Idaho
at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant must show
the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution. Id. The district court has the discretion to weigh those objectives and give
them differing weights when deciding upon the sentence. Id. at 9, 368 P.3d at 629;
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its
discretion in concluding that the objectives of punishment, deterrence and protection of
society outweighed the need for rehabilitation). “In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable minds
might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at
148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the
trial court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for trafficking in marijuana is 15 years. I.C. § 372732B(a)(1)(D). The district court imposed a unified sentence of eight years, with three
years fixed, which falls well within the statutory guidelines. (R., pp.267-68.)
Harrison has a long history of drug related crimes dating back to 1999, and has
five felony convictions including: delivery of a controlled substance, unlawful deliver
marijuana, controlled substance - manufacture/deliver/possess with intent, possess
control substance for sale, and marijuana – transport and/or sell.

(PSI, pp.6-14.)

Harrison clearly has a drug problem given that he has been using marijuana since the
age of ten and has used cocaine, heroin, LSD, ecstasy, spice, and abused Nyquil and
Robitussin.

(PSI, pp.18-20.)

Harrison has been given multiple opportunities for

rehabilitation, but neither treatment nor prior legal sanctions have deterred him from
committing new crimes. (PSI, pp.6-14.) At sentencing the district court addressed the
seriousness of the offense, and the need for deterrence. (9/13/16 Tr., p.211, L.2 –
p.212, L.25.)

The state submits that Harrison has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Harrison’s conviction and
sentence.

DATED this 12th day of July, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 12th day of July, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

4

APPENDIX A

State of Idaho vs. Timothy Paul Harrison, Case No. CR2015-22441-C, Docket No. 44599
And lastly, the court must consider whether or not
1
THE COURT: Well, that has not been done. So I'm not
2 you're a multiple offender, and clearly you are.
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going to count the grand theft because you did gel a withheld
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judgment, but even so, you have six -- this is your sixth
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the courts to rule on it.

lifetime felony charge, and it is your sixth controlled
substance violation.
In determining an appropriate sentence, the court,
you know, is required to -- to consider a number of factors,
first and foremost of which is the protection of the public.
The other factors are deterrence to you and to others in the
community, the possibility of your rehabilitation, and
punishment or retribution.
In determining the criteria for incarceration, the
court must address the risk that during a period of any
suspended sentence or probation you would commit another crime.
I think with your history it's pretty hard to accept that you
would not commit another crime.
You are in need of substance abuse treatment, and I
believe that can probably be most effectively provided by your
commitment to an institution at the moment.
A lesser sentence than incarceration I believe
would seriously depreciate the seriousness of this crime. I
think imprisonment in this case would also provide an
appropriate punishment and a deterrence to yourself, and prison
would provide a deterrent for other people in the community.
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I think you do have a lot of other significant
issues. but your prior offenses have included delivery of
marijuana, possession of a controlled substance in California
for sale, manufacturing or marijuana transportation for sale in
Arizona . You've been imprisoned before. You were paroled on
the Nez Perce County case, and you violated your probation. I
think the only alternative I have in this case, Mr. Harrison,
based upon your record, is imprisonment.
I heard the trial in this matter. I heard the
testimony and evidence, and I believe the jury certainly
arrived at an appropriate verdict. I think there was evidence
to support that verdict.
And I find that based upon the verdict of the jury,
it is my judgment that you are guilty of the crime of
trafficking in marijuana, a felony, of one pound or more under
Idaho Code section 37-2732B(A)(1).
As charged in Part I of the information.
I determine further that it is appropriate, based
upon my review of the PSI. the factors I'm required to consider
that you be sentenced to the custody of the State Board of
Corrections for a period of not less than three years fixed and
not more than -- plus five years indeterminate for a unified
sentence of eight years.
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212

1 Count Ill, the paraphernalia and the no driver's license.
2 Nobody addressed them, but we'd ask for credit for time served

I will give you credit for the time that you have
served of 302 days.
I'm going to order that you pay all court costs
associated with this felony crime.
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I'm going to order that you reimburse Canyon County
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and those be dismissed.
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the jury finding guilty on those, I will enter a judgment of
guilty. I will sentence him to court costs on each count. No
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in the sum of $400 for the services of your attorney. You are
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conflict counsel, I believe, Mr. Bazzoli; is that correct?
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MR. BAZZOLI: I am, Judge.
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THE COURT: I will enter the order the -- enter the
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restitution order to the Idaho State Police for $200 for lab
testing. I will reserve for - the issue of restitution for
prosecutorial costs for the period of 30 days from today's
date.
I am going to order that you submit a DNA sample to
the Idaho State Police under the Idaho DNA and Genetic Marker
Database Act.

8
9
10
11
12
13
14
15
16

My clerk has for you a notification of your rights

17

following sentencing, if you'd review that with your counsel.
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If you have any questions he can't answer, I'd be happy to do
so.
Is there anything else I need to address from the
State's standpoint, Mr. Boyd?
MR. BOYD: No, Your Honor.
THE COURT: Okay. Mr. Bazzoli?
MR. BAZZOLI: Technically, Judge, you have Count II and
213

THE COURT: Yeah, I do have those. On the verdict of

fine. I will sentence him to 302 -- 302 days in jail with
credit for 302 days served.
(Mr. Bazzoli and the defendant conferred.)
THE COURT: Okay. I've entered judgment on the two
misdemeanor cases.
Any questions about your rights following
sentencing, Mr. Harrison?
THE DEFENDANT: No, Your Honor.
THE COURT: Okay. I would ask counsel to return , if
they have their copies of the presentence report.
MR. BAZZOLI: Judge, we're returning the signed notice
of rights.
THE COURT: Okay. Thank you.
(Mr. Bazzoli and the defendant conferred.}
THE COURT: Okay. Thank you, sir. And I'll remand you
to the custody of the sheriff to be delivered to the
appropriate authorities of the Board of Correction. Thank you.
(The proceedings concluded at 1:11 p.m.)
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